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United States District Court, 
N.D. California, 

San Jose Division. 
Elizabeth TREVINO and Yadira Rios, on behalf of 
themselves and all others similarly situated, Plain-

tiffs, 
v. 

ACB AMERICAN, INC., Hilco Receivables, LLC, 
B. Masters and K. Francis, Defendants. 

 
No. C05–00239 JF(HRL). 

Jan. 27, 2006. 
 
Background: Debtors filed complaint alleging that 
debt collection agency and creditor violated the Fair 
Debt Collection Practices Act (FDCPA) and its Cali-
fornia State counterpart, the Rosenthal Fair Debt Col-
lection Practices Act, by sending debt collection let-
ters that threatened legal action which defendants did 
not intend to take. Plaintiffs filed motions to compel 
further discovery responses and production of docu-
ments. 
 
Holdings: The District Court, Lloyd, United States 
Magistrate Judge, held that: 
(1) information relating to prior FDCPA claims 
against defendants had to be disclosed as relevant to 
defendants' “good faith” affirmative defense; 
(2) defendants would be required to produce com-
plete annual financial statements, as such information 
was relevant to damages; and 
(3) defendants would be compelled to produce unre-
dacted “recovery agreement” which detailed their 
business relationship over objection that redaction 
was necessary to protect confidential financial infor-
mation and trade secrets, as stipulated protective or-
der would prevent disclosure of trade secrets. 

  
Motions granted in part and denied in part. 

 
West Headnotes 

 
[1] Federal Civil Procedure 170A 1488.1 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(D) Written Interrogatories to Parties 
                170AX(D)1 In General 
                      170Ak1488 Number, Form and Impor-
tance 
                          170Ak1488.1 k. In general. Most 
Cited Cases  
 

Interrogatory subparts are to be counted as one 
interrogatory for purposes of rule limiting number of 
interrogatories if they are logically or factually sub-
sumed within and necessarily related to the primary 
question. Fed.Rules Civ.Proc.Rule 33(a), 28 
U.S.C.A. 
 
[2] Federal Civil Procedure 170A 1264 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(A) In General 
                170Ak1264 k. Actions in which remedy is 
available. Most Cited Cases  
 

There is no hard and fast rule that discovery re-
lating to class issues is not proper before class certifi-
cation has been filed or granted. Fed.Rules 
Civ.Proc.Rule 23, 28 U.S.C.A. 
 
[3] Federal Civil Procedure 170A 1503 
 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0146795101&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AX%28D%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AX%28D%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak1488
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak1488.1
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak1488.1
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak1488.1
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR33&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR33&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AX%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak1264
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak1264
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L


  
 

Page 2

232 F.R.D. 612 
(Cite as: 232 F.R.D. 612) 

170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(D) Written Interrogatories to Parties 
                170AX(D)2 Scope 
                      170Ak1503 k. Relevancy and material-
ity. Most Cited Cases  
 

Defendants in putative class action brought un-
der the Fair Debt Collection Practices Act (FDCPA) 
would not be compelled to answer interrogatory seek-
ing information about putative class insofar as it 
sought information about number of persons nation-
wide who were sent debt collection letters similar to 
those received by plaintiffs, where definition of puta-
tive class in complaint was limited to California resi-
dents who received debt collection letters similar to 
those received by plaintiffs. Consumer Credit Protec-
tion Act, § 802 et seq., 15 U.S.C.A. § 1692 et seq.; 
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A. 
 
[4] Federal Civil Procedure 170A 1503 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(D) Written Interrogatories to Parties 
                170AX(D)2 Scope 
                      170Ak1503 k. Relevancy and material-
ity. Most Cited Cases  
 

Debt collection agency sued by debtors in a puta-
tive class action brought under the Fair Debt Collec-
tion Practices Act (FDCPA) would be compelled to 
answer interrogatories seeking information relating to 
number of persons who were sent form letter in an 
attempt to collect a debt under $500, and number of 
such persons against whom litigation was com-
menced, over its relevancy objection, as questions 
were directly relevant to plaintiffs' claims. Consumer 
Credit Protection Act, § 802 et seq., 15 U.S.C.A. § 
1692 et seq.; Fed.Rules Civ.Proc.Rule 23, 28 
U.S.C.A. 
 

[5] Federal Civil Procedure 170A 1581 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 
Documents and Other Tangible Things 
                170AX(E)3 Particular Subject Matters 
                      170Ak1581 k. In general. Most Cited 
Cases  
 

Debt collection agency sued by debtors in a puta-
tive class action brought under the Fair Debt Collec-
tion Practices Act (FDCPA) would be compelled to 
produce copies of all complaints and arbitration de-
mands filed by agency against debtors who received 
disputed debt collection letters during the year prior 
to the filing of the complaint, as requests were di-
rectly related to class claims. Consumer Credit Pro-
tection Act, § 802 et seq., 15 U.S.C.A. § 1692 et seq.; 
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A. 
 
[6] Federal Civil Procedure 170A 1503 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(D) Written Interrogatories to Parties 
                170AX(D)2 Scope 
                      170Ak1503 k. Relevancy and material-
ity. Most Cited Cases  
 

Information relating to whether defendants in 
suit brought under the Fair Debt Collection Practices 
Act (FDCPA) had prior FDCPA claims filed against 
them, participated in litigation or arbitration, or re-
ceived demand letters from attorneys about the legal-
ity of a particular type of collection effort under the 
FDCPA was relevant and had to be disclosed in re-
sponse to plaintiffs' interrogatories, as the informa-
tion was directly relevant to defendants' “good faith” 
affirmative defense. Consumer Credit Protection Act, 
§ 802 et seq., 15 U.S.C.A. § 1692 et seq. 
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[7] Federal Civil Procedure 170A 1588 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 
Documents and Other Tangible Things 
                170AX(E)3 Particular Subject Matters 
                      170Ak1588 k. Corporations and busi-
ness organizations. Most Cited Cases  
 

Defendants in putative class action brought un-
der the Fair Debt Collection Practices Act (FDCPA) 
would be required to produce complete annual finan-
cial statements for the past three years, including, but 
not limited to, balance sheets, and profit and loss 
statements with notes, as such information was rele-
vant to damages in a FDCPA suit, and potentially 
useful in determining whether the case was appropri-
ate for class certification. Consumer Credit Protection 
Act, § 813(a), 15 U.S.C.A. § 1692k(a). 
 
[8] Federal Civil Procedure 170A 1625 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 
Documents and Other Tangible Things 
                170AX(E)4 Proceedings 
                      170Ak1625 k. Protective orders. Most 
Cited Cases  
 
Privileged Communications and Confidentiality 

311H 402 
 
311H Privileged Communications and Confidential-
ity 
      311HVII Other Privileges 
            311Hk402 k. Trade secrets; commercial in-
formation. Most Cited Cases  
 

To obtain a protective order based upon a trade 
secret, the party seeking protection must first estab-

lish that the information sought is a trade secret and 
then demonstrate that its disclosure might be harmful; 
the burden then shifts to the party seeking the discov-
ery to demonstrate that the information is relevant 
and necessary to prepare the case for trial. Fed.Rules 
Civ.Proc.Rule 26(c)(7), 28 U.S.C.A. 
 
[9] Federal Civil Procedure 170A 1587 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 
Documents and Other Tangible Things 
                170AX(E)3 Particular Subject Matters 
                      170Ak1587 k. Contracts. Most Cited 
Cases  
 
Federal Civil Procedure 170A 1625 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 
Documents and Other Tangible Things 
                170AX(E)4 Proceedings 
                      170Ak1625 k. Protective orders. Most 
Cited Cases  
 
Privileged Communications and Confidentiality 

311H 402 
 
311H Privileged Communications and Confidential-
ity 
      311HVII Other Privileges 
            311Hk402 k. Trade secrets; commercial in-
formation. Most Cited Cases  
     (Formerly 170Ak1600(1)) 
 

Creditor which bought bulk debt and debt collec-
tion agency which contracted to collect such debt for 
creditor would be compelled to produce unredacted 
“recovery agreement” which detailed their business 
relationship in suit brought against them by debtors 
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under the Fair Debt Collection Practices Act 
(FDCPA), notwithstanding claim that redaction was 
necessary to protect confidential financial informa-
tion and trade secrets, as stipulated protective order 
would eliminate risk that such secrets would be dis-
closed; moreover, relationship between creditor and 
agency and operating procedures included in agree-
ment were directly relevant to the case, particularly 
whether defendants had in place procedures to ensure 
their compliance with the FDCPA. Consumer Credit 
Protection Act, § 802 et seq., 15 U.S.C.A. § 1692 et 
seq.; Fed.Rules Civ.Proc.Rule 26(c)(7), 28 U.S.C.A. 
 
*613 Brian L. Bromberg, Brian L. Bromberg, P.C., 
New York, NY, Ronald Wilcox, Law Office of 
Ronald Wilcox, San Jose, CA, Lance A. Raphael, 
Allison A. Krumhorn, Stacy M. Bardo, Consumer 
Advocacy Center, P.C., Chicago, IL, for Plaintiffs. 
 
June D. Coleman, Mark E. Ellis, Murphy, Pearson, 
Bradley & Feeney, Sacramento, CA, for Defendants. 
 
ORDER GRANTING IN PART AND DENYING IN 

PART PLAINTIFFS' MOTIONS TO COMPEL 
DISCOVERY 

LLOYD, United States Magistrate Judge. 
On January 24, 2006, this court heard plaintiffs' 

motions to compel further discovery responses and 
production of documents. Based on the papers sub-
mitted and the arguments of counsel, the court issues 
the following order. 
 
I. Background 

Elizabeth Trevino (“Trevino”) and Yadira Rios 
(“Rios”) (collectively, “plaintiffs”), on behalf of 
themselves and others similarly situated, filed a com-
plaint on January 14, 2005, alleging that defendants 
ACB American, Inc. (“ACB”) and Hilco Receivables 
LLC (“Hilco”) (collectively, “defendants”) violated 
the Fair Debt Collection Practices Act (“FDCPA”) 
and its California State counterpart,*614 the Rosen-
thal Fair Debt Collection Practices Act, by sending 

debt collection letters that threatened legal action 
which defendants did in fact not intend to take. 
 

Hilco Receivables buys bulk debt from credit 
card agencies and other creditors at a discount price. 
It then contracts with collection agencies like ACB to 
actually collect on the debts. Hilco owns Trevino's 
debt and contracted with ACB to collect it. ACB is 
also the authorized collector of Rios' debt, but the 
debt is owned by a creditor other than Hilco. 
 

In the complaint, plaintiffs defined two putative 
classes: (1) California residents who were sent a col-
lection letter by defendants in a form substantially 
similar to Exhibit B attached to the complaint during 
the year prior to the filing of the action; and (2) Cali-
fornia residents who were sent a collection letter by 
defendants in a form substantially similar to Exhibits 
D and E attached to the complaint during the year 
prior to the filing of the action. As of the date of this 
order, plaintiffs have not filed a motion for class cer-
tification. 
 

Plaintiffs seek to compel Hilco and ACB to re-
spond further to certain interrogatories, requests for 
admissions, and requests for production of documents 
on the theory that such discovery supports the indi-
vidual and class claims, and is needed for class certi-
fication. Defendants argue that class discovery is 
premature because plaintiffs have not yet moved to 
certify the class, and object on a host of other 
grounds. 
 
II. Discussion 
 
A. Numerical Limits on Interrogatories (Hilco 
Interrogatory nos. 3, 4, 7, 14, 15, 27, 28; ACB In-
terrogatory nos. 4, 5, 8, 9, 10, 11, 12, 13, 15) 
 

[1] Defendants object to numerous interrogato-
ries as compound, and several others as over plain-
tiffs' 25 interrogatory limit, in violation of 
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Fed.R.Civ.P. 33(a). That rule states: “any party may 
serve upon any other party written interrogatories, 
not exceeding 25 in number, including all discrete 
subparts.” Although the term “discrete subparts” does 
not have a precise meaning, courts generally agree 
that “interrogatory subparts are to be counted as one 
interrogatory ... if they are logically or factually sub-
sumed within and necessarily related to the primary 
question.” Safeco of America v. Rawstron, 181 
F.R.D. 441, 445 (C.D.Cal.1998), citing Kendall v. 
GES Exposition Services, 174 F.R.D. 684 
(D.Nev.1997). 
 

Plaintiffs' interrogatories fall, for the most part, 
squarely into this definition. For example, Hilco In-
terrogatory no. 3 asks: “Identify by caption, court, 
civil action number, and result all litigation filed 
against you alleging violations of the Fair Debt Col-
lection Practices Act.” These subparts are not “dis-
crete” under Rule 33(a)—they are subsumed within 
and related to the primary question. However, some 
of plaintiffs' interrogatories are compound within the 
meaning of Rule 33(a). For example, Hilco Interroga-
tory no. 4 and ACB no. 5 ask: 
 

Identify each person whom you expect to call as an 
expert witness at trial, state the subject matter on 
which the expert is expected to testify and the sub-
stance of the facts and opinions to which the expert 
is expected to testify, and provide a summary of 
the grounds for each opinion and the expert's quali-
fications. 

 
This looks to the court to be three separate inter-

rogatories. Likewise, Hilco Interrogatory nos. 14 and 
15 and ACB no. 9 are really two discrete subparts 
each and ACB nos. 11, 12 and 13 are really three 
discrete subparts each. 
 

This does not mean that defendant can avoid an-
swering these interrogatories. According to the Fed-
eral Rules, each plaintiff may serve each defendant 

with 25 interrogatories. Here, adding together the 
subparts of the interrogatories discussed above, plus 
Hilco Interrogatory nos. 26, 27, and 28 (not com-
pound but over the 25 interrogatory limit), plaintiffs 
have jointly served 32 interrogatories on Hilco and 
34 on ACB. The court will treat the first 25 interroga-
tories as served by plaintiff Trevino. The next 12 
against Hilco and 14 against ACB will be treated as 
served by plaintiff Rios. 
 

Accordingly, defendants' “compound” objec-
tions are overruled and they must provide *615 com-
plete responses to any interrogatories or subparts 
they refused to answer on these grounds, particularly 
Hilco Interrogatory nos. 7 and 15 and ACB Inter-
rogatory no. 8. 
 
B. “Class–Related Discovery” (Hilco Interroga-
tory nos. 17, 18, 19, 23, 24; ACB Interrogatory 
nos. 11, 12, 13, 15, 20, 21; ACB RFP nos. 30, 31, 
32, 33, 34, 35) 

Several of plaintiffs' discovery requests seek in-
formation about the number of persons in California 
and nationwide who were sent letters similar to those 
received by plaintiffs and the number of persons 
against whom defendants instituted litigation or arbi-
tration proceedings during the year prior to filing the 
action. Plaintiffs also seek information about how 
many of these collection efforts were for debts under 
$500.00. 
 

Defendants object to these requests because they 
seek (1) information about a class that has not yet 
been certified, and (2) on a nationwide scale even 
though plaintiffs defined the putative class as Cali-
fornia residents only. Defendants further object to 
requests related to the Exhibit C as irrelevant because 
plaintiffs do not allege that Exhibit C violates the 
FDCPA. 
 

Hilco individually responds that it is not in-
volved in the sending letters to debtors—it contracts 
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with companies like ACB to do so. It also claims it 
has not “caused” litigation to be instituted against any 
debtors—rather, it “relies on recommendations from 
independent agents as to whether legal proceedings 
are commenced.” 
 

[2][3] Contrary to defendants' argument, there is 
no hard and fast rule that discovery relating to class 
issues is not proper before class certification has been 
filed or granted. If defendants want bifurcated dis-
covery, they must secure it from the trial court. In the 
meantime, discovery pertaining to the class may pro-
ceed. Defendants are correct, however, that discovery 
should be limited to class members within the state of 
California. Until the class is certified, the operative 
definition of the putative class is in the complaint, 
and defendants do not have to provide information 
about persons outside California who were sent col-
lection letters. Defendants are also correct that infor-
mation about Exhibit C is irrelevant. Accordingly, 
plaintiff's motions as to Hilco Interrogatory no. 18 
and ACB Interrogatory nos. 12 and 15 are denied. 
 

Hilco's answers to the remaining requests here 
being considered were non-responsive. It was asked 
to “State the number of people ... who were sent a 
letter,” not “how many letters did you send.” More-
over, the “Recovery Agreement” between Hilco and 
ACB attached to plaintiffs' motion states that Hilco 
must agree in writing before any legal action can be 
commenced on its behalf. However, at the hearing, 
counsel for defendants represented that Hilco has no 
information about the number of people in California 
who received the letters and that it has not com-
menced arbitration or litigation against any California 
debtors who received the letters within the relevant 
time period. Accordingly, plaintiffs' motion as to 
Hilco Interrogatory nos. 17, 19, 23, 24 is denied as 
moot. 
 

ACB responded to Interrogatory no. 11 that 500 
persons in California were sent a letter in the form of 
Exhibit B. ACB must still provide information about 

whether Exhibit B is still in use by ACB or its affili-
ates or subsidiaries. 
 

ACB responded to Interrogatory no. 13 that 5000 
persons in California were sent a letter in the form of 
Exhibits D or E. ACB must still provide information 
about whether Exhibits D and E are still in use by 
ACB or its affiliates or subsidiaries. 
 

[4] ACB Interrogatory nos. 20 and 21 seek in-
formation relating to the number of persons who 
were sent Exhibit E in an attempt to collect a debt 
under $500, and the number of such persons against 
whom litigation was commenced. ACB refused to 
respond to on grounds of irrelevance. These ques-
tions are directly relevant to plaintiffs' claims. Ac-
cordingly, ACB must respond to ACB Interrogatory 
nos 20 and 21 as to individuals in California only. 
 

[5] ACB RFP nos. 30 through 35 request copies 
of all complaints and arbitration demands filed by 
ACB against debtors who *616 received the disputed 
letters (B, D, and E) during the year prior to the filing 
of the present claim. These requests are directly re-
lated to the class claims. Accordingly, ACB must 
produce documents responsive to ACB RFP nos. 30, 
32, 33 and 35 as to California residents only.FN1 
 

FN1. ACB RFP nos. 31 and 34 appear to be 
exact duplicates of RFP nos. 30 and 33, re-
spectively. Accordingly, defendant is not 
required to respond to ACB RFP nos. 31 
and 34. 

 
C. Discovery Related to Prior Claims (Hilco Inter-
rogatory nos. 3, 14; RFP nos. 2, 3, 4, 22, 23, 24, 37 
and ACB Interrogatory nos. 4, 9; RFP nos. 2, 3, 4, 
23, 24, 25) 

[6] These discovery requests seek information 
relating to prior FDCPA claims filed against defen-
dants, FDCPA litigation and arbitration involving 
defendants, attorney demand letters sent to defen-
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dants, and Federal Trade commission opinions re-
garding defendants' collection efforts. Plaintiffs seek 
copies of all documents and pleadings relevant to 
such cases, copies of any depositions of defendants' 
personnel, and all discovery produced by defendant 
Hilco in the case, Scally v. Hilco Receivables in the 
Northern District of Illinois. 
 

Plaintiffs argue that such discovery is directly 
relevant to defendants' assertion of “bona fide error” 
and “good faith” affirmative defenses in its an-
swer.FN2 Conversely, defendants argue that such dis-
covery is overly broad and irrelevant to these plain-
tiffs. 
 

FN2. See 15 U.S.C.A. § 1692k(c): 
 

A debt collector may not be held liable in 
any action brought under this subchapter 
if the debt collector shows by a prepon-
derance of evidence that the violation was 
not intentional and resulted from a bona 
fide error notwithstanding the mainte-
nance of procedures reasonably adapted to 
avoid any such error. 

 
In their answer to the complaint, defendants 

claim that they had a good faith belief that their col-
lection efforts were lawful.FN3 While plaintiffs' re-
quests may be phrased too broadly, information relat-
ing to whether or not defendants had claims filed 
against them, participated in litigation or arbitration, 
or received demand letters from attorneys about the 
legality of this particular type of collection effort 
under the FDCPA is relevant and must be disclosed. 
 

FN3. In addition to defendants' “bona fide 
error” affirmative defense, defendants' 
“Fifth Affirmative Defense” states: “These 
Defendants allege that all of their actions at 
issue in this matter were taken in good faith 
and with a reasonable belief that such ac-

tions were lawful.” Defendants have not in-
formed the court whether they in fact intend 
to pursue these defenses. 

 
Accordingly, in response to Hilco Interrogatory 

no. 3 and RFP nos. 22 and 23 and ACB RFP nos. 23 
and 24, defendants must identify the caption, court, 
civil action number, result, and name of plaintiff's 
attorney. Plaintiffs can obtain the actual documents 
through their own effort. If the documents are not 
available in the public record, they may renew their 
motion at a later date upon a better showing. 
 

In response to Hilco RFP no. 24 and ACB RFP 
no. 25, defendants must provide the date of the letter, 
the name of the attorney, and the result. 
 

It is more difficult to find relevancy in plaintiffs' 
requests for copies of depositions of defendants' per-
sonnel and all discovery from the Scally case. FN4 
These requests are without limitation as to subject 
matter and may implicate confidential third-party 
information. Moreover, at the hearing, counsel for 
defendants represented that the only discovery pro-
duced by Hilco in the Scally case was a “Recovery 
Agreement” between Hilco and the authorized debt 
collector in that case (not ACB). Plaintiffs have not 
adequately demonstrated the relevance of this infor-
mation. 
 

FN4. The request for Scally discovery ap-
pears as Hilco Interrogatory no. 37 in plain-
tiff's first set of discovery requests. It is in-
correctly listed as no. 29 in plaintiffs' mov-
ing papers. 

 
Accordingly, plaintiffs' motions are denied with 

respect to Hilco Interrogatory no. 14 and RFP nos. 2, 
3, 4, and 37 and ACB Interrogatory no. 9 and RFP 
nos. 2, 3, 4, without prejudice and may be renewed 
upon a better showing. 
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D. Expert Witness Discovery (Hilco Interrogatory 
no. 4; ACB Interrogatory no. 5) 

Plaintiffs seek information relating to all expert 
witnesses defendants intend to call at *617 trial and 
the opinions those experts plan to offer. As noted 
above, case management dates have not yet been set 
in this case. Disclosure of expert witnesses and re-
ports is routinely done on dates set by the trial court, 
or pursuant to Fed.R.Civ.P. 26(a)(2), 90 days before 
trial. 
 

Accordingly, plaintiff's motions as to Hilco In-
terrogatory no. 4 and ACB Interrogatory no. 5 are 
denied. 
 
E. Discovery Related to Damages (Hilco Inter-
rogatory no. 16; ACB Interrogatory no. 10; Hilco 
and ACB RFA nos. 1–9; Hilco and ACB RFP nos. 
8, 19) 

[7] Plaintiffs seek information about defendants' 
net worth, and the production of financial statements 
and tax returns for the last three years and two years, 
respectively. 
 

The FDCPA explicitly states that damages in a 
class action case may be calculated based on defen-
dants' net worth. See 15 U.S.C. § 1692k(a). There-
fore, such information is relevant, and potentially 
useful in determining whether this case is appropriate 
for class certification. 
 

Accordingly, defendants are ordered to produce 
complete annual financial statements for the past 
three years, including, but not limited to, balance 
sheets, and profit and loss statements with notes.FN5 
Plaintiffs' motions to compel the production of tax 
returns are denied without prejudice and may be re-
newed later upon a better showing. 
 

FN5. These disclosures will be subject to the 
stipulated protective order discussed below. 

 

F. The “Recovery Agreement” (ACB RFP no. 22) 
In response to one or more of the discovery re-

quests, defendants produced a “Recovery Agree-
ment” between ACB and Hilco detailing the compa-
nies' business relationship. The document was heav-
ily redacted before disclosure. Defendants claim they 
redacted the Agreement to protect confidential finan-
cial information and trade secrets—particularly, Hil-
co's work standards and arrangements with its con-
tractor collection agencies. 
 

[8] Fed.R.Civ.P. 26(c)(7) states that a party may 
obtain a protective order to protect “trade secrets or 
other confidential research, development, or com-
mercial information.” To obtain a protective order 
based upon a trade secret, the party seeking protec-
tion “must first establish that the information sought 
is a trade secret and then demonstrate that its disclo-
sure might be harmful.” Centurion Industries Inc. v. 
Warren Steurer & Assocs., 665 F.2d 323, 325 (10th 
Cir.1981). The burden then shifts to the party seeking 
the discovery to demonstrate that the information is 
relevant and “necessary to prepare the case for trial.” 
In re Remington Arms Co., Inc., 952 F.2d 1029, 1032 
(8th Cir.1991). The court must then weigh the risk of 
disclosure of the trade secret to unauthorized parties 
with the risk that a protective order will impede 
prosecution or defense of the claims. Id. Once the 
moving party has established relevance and necessity, 
“ ‘the discovery is virtually always ordered.’ ” Com-
paq Computer Corp., 163 F.R.D. 329, 338 
(N.D.Cal.1995) (citing Coca–Cola Bottling Co. v. 
Coca–Cola Co., 107 F.R.D. 288, 293 (D.Del.1985)). 
 

[9] Actually, defendants have offered no evi-
dence that the redacted information is a trade secret. 
Moreover, plaintiffs are not competitors of defen-
dants, so with a stipulated protective order in place, 
there is virtually no risk that defendants' “secrets” 
will be disclosed. Moreover, the relationship between 
ACB and Hilco and the operating procedures in-
cluded in the Agreement are directly relevant to this 
case, particularly whether defendants had in place 
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procedures to ensure their compliance with the 
FDCPA. At the hearing, both parties represented that 
they are familiar with the standard Northern District 
of California protective order and willing to stipulate 
to such an order in this case. Accordingly, the parties 
must have a protective order submitted for the court's 
approval within two weeks from the date of this or-
der. Thereafter, defendants must produce an unre-
dacted version of the Agreement. 
 
G. Attorney–Client Privilege and the Work Prod-
uct Doctrine 

Defendants objected to numerous discovery re-
quests on the basis of attorney-client *618 privilege 
or the work product doctrine.FN6 If they in fact with-
held discovery on these grounds, defendants must 
produce a privilege log detailing all such documents. 
The log should conform to the guidelines set forth in 
the Federal Rules of Civil Procedure. See, e.g., FED. 
R. CIV. P. 26(b), advisory committee notes to 1993 
amendments (“the party must provide sufficient in-
formation to enable other parties to evaluate the ap-
plicability of the claimed privilege or protection”). 
 

FN6. See ACB's response to RFP no. 18, in 
particular. 

 
H. The Relationship Between Defendants (Hilco 
Interrogatory nos. 25, 27, 28; RFP nos. 13, 15, 25, 
26; ACB Interrogatory nos. 22, 23, 24, 25; RFP 
nos. 13, 15) 

Several discovery requests seek information 
about the relationship between the defendants and 
any documents and communications transmitted be-
tween defendants. 
 

Hilco Interrogatory no. 25 and RFP nos. 13 and 
15 and ACB Interrogatory nos. 22 and 23 and RFP 
nos. 13 and 15 seek all correspondence, documents, 
database entries or system notes that refer or relate to 
any communications between Hilco and ACB regard-
ing plaintiffs and their debts. Defendants represent 

that they have produced all information responsive to 
these requests. Accordingly, plaintiffs' motions as to 
Hilco Interrogatory no. 25 and RFP nos. 13 and 15 
and ACB Interrogatory nos. 22 and 23 and RFP nos. 
13 and 15 are denied as moot. 
 

Hilco Interrogatory no. 27 and RFP no. 26 and 
ACB Interrogatory no. 24 seek all communications 
between Hilco and ACB.FN7 This request is overly 
broad. Only communications relating to either named 
plaintiffs, their debts, or collection letters like Exhib-
its B, D, and E are relevant and must be produced. 
Since defendants represent that they have produced 
all responsive documents, plaintiffs' motions as to 
Hilco Interrogatory no. 27 and RFP no. 26 and ACB 
Interrogatory no. 24 are denied as moot. 
 

FN7. ACB Interrogatory no. 24 is mistak-
enly identified in plaintiffs' moving papers 
as no. 25. 

 
Hilco Interrogatory 28 asks defendants to de-

scribe the authority that Hilco gave to ACB to nego-
tiate debts on its behalf. This question is relevant and 
defendants must respond. 
 

Hilco RFP no. 25 seeks copies of any insurance 
policies or indemnification agreements regarding 
Hilco and its debt collection activities, letter writing 
agreements and/or violations of the Fair Debt Collec-
tion Practices Act. At the hearing, counsel for defen-
dants represented that they have produced all respon-
sive documents. Accordingly, plaintiffs' motion as to 
Hilco RFP no. 25 is denied as moot. 
 

One of the ACB RFP's seeks information on 
what percentage of ACB's debt collection activities 
are derived from Hilco and its related companies. FN8 
This request is relevant and ACB must respond. 
 

FN8. This interrogatory was mistakenly 
numbered as the second “no. 23” in plain-

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR26&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR26&FindType=L


  
 

Page 10

232 F.R.D. 612 
(Cite as: 232 F.R.D. 612) 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

tiffs' first set of discovery requests. In plain-
tiffs' moving papers, this request was identi-
fied as no. 24, which actually corresponds to 
a different request. This interrogatory should 
properly be no. 25. 

 
I. Operation Manuals, Memos and Procedures 
(Hilco and ACB RFP nos. 9, 10, 20, 21) 

These requests seek defendants' internal reports, 
memos, operation manuals and procedures on the use 
of the collection notices and related collection efforts, 
and any procedures meant to ensure compliance with 
the FDCPA. 
 

ACB responds that these requests are vague and 
overly broad. ACB is correct that the term “related 
collection efforts” is vague and perhaps irrelevant. 
However, internal reports, memos, operation manuals 
and procedures on the use of the collection notices 
and how to ensure that those notices comply with the 
FDCPA are relevant to this case, particularly to the 
defendants' asserted good faith defenses. Nonethe-
less, ACB represents that it does “not have any writ-
ten documents reflecting procedures on how to draft 
letters which [do] not violate the FDCPA.” Accord-
ingly, plaintiffs motion as to ACB RFP nos. 9, 10, 20, 
21 is denied as moot. 
 

*619 Hilco responds to these requests stating 
that it does not perform debt collection activities and 
therefore has no such documents. This response is 
evasive. The mere fact that Hilco does not perform 
actual debt collection activities does not mean that it 
does not have procedures in place regarding the use 
of debt collection letters and FDCPA compliance.FN9 
Accordingly, Hilco must provide an amended re-
sponse to Hilco RFP nos. 9, 10, 20 and 21. 
 

FN9. Hilco's “Recovery Agreement” dem-
onstrates that it in fact does have some such 
procedures in place. 

 

J. Hilco and ACB RFP no. 1 
According to plaintiffs' moving papers, defen-

dants stated that the contract between Hilco and 
MNBA, another creditor, might be responsive to this 
discovery request but it has not yet been produced. 
However, at the hearing, counsel for defendants clari-
fied that the relevant document was a contract be-
tween plaintiff and MNBA. Based on this representa-
tion, counsel for plaintiffs agreed not to pursue this 
request further. 
 
K. ACB's Correspondence With Plaintiffs (ACB 
RFP nos. 11 and 12) 

These requests seek all documents transmitted by 
ACB or on ACB's behalf to both named plaintiffs. 
ACB represents that it has produced all responsive 
documents. Accordingly, plaintiffs' motion as to ACB 
RFP nos. 11 and 12 is denied as moot. 
 
III. ORDER 

Plaintiffs' motions to compel are granted in part 
and denied in part. The parties shall have a stipulated 
protective order filed with the court for approval no 
later than two weeks from the date of this order. De-
fendants are ordered to produce information and 
documents pursuant to this order no later than Febru-
ary 17, 2006. 
 

IT IS SO ORDERED. 
 
N.D.Cal.,2006. 
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